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wrote a separate opinion concurring in the
judgment.

DIAZ, Circuit Judge:

In a qui tam action in which the govern-
ment intervened, a jury determined that
Tuomey Healthcare System, Inc., did not
violate the False Claims Act (‘‘FCA’’), 31
U.S.C. §§ 3729–33 (2012).1  The district
court, however, vacated the jury’s verdict
and granted the government a new trial
after concluding that it had erroneously
excluded excerpts of a Tuomey executive’s
deposition testimony.  The jury in the sec-
ond trial found that Tuomey knowingly
submitted 21,730 false claims to Medicare
for reimbursement.  The district court
then entered final judgment for the gov-
ernment and awarded damages and civil
penalties totaling $237,454,195.

Tuomey contends that the district court
erred in granting the government’s motion
for a new trial.  Tuomey also lodges nu-
merous other challenges to the judgment
entered against it following the second tri-

al.  It argues that it is entitled to judg-
ment as a matter of law (or, in the alterna-
tive, yet another new trial) because it did
not violate the FCA. In the alternative,
Tuomey asks for a new trial because the
district court failed to properly instruct
the jury.  Finally, Tuomey asks us to
strike the damages and civil penalties
award as either improperly calculated or
unconstitutional.

We conclude that the district court cor-
rectly granted the government’s motion
for a new trial, albeit for a reason different
than that relied upon by the district court.
We also reject Tuomey’s claims of error
following the second trial.  Accordingly,
we affirm the district court’s judgment.

I.

A.

Tuomey is a nonprofit hospital located in
Sumter, South Carolina, a small, largely
rural community that is a federally-desig-
nated medically underserved area.  At the
time of the events leading up to this law-
suit, most of the physicians that practiced
at Tuomey were not directly employed by
the hospital, but instead were members of
independent specialty practices.

Beginning around 2000, doctors who
previously performed outpatient surgery
at Tuomey began doing so in their own
offices or at off-site surgery centers.  The
loss of this revenue stream was a source
of grave concern for Tuomey because it
collected substantial facility fees from pa-
tients who underwent surgery at the hos-
pital’s outpatient center.  Tuomey estimat-
ed that it stood to lose $8 to $12 million
over a thirteen-year period from the loss
of fees associated with gastrointestinal
procedures alone.  To stem this loss, Tuo-

1. Under the qui tam provisions of the FCA, a
whistleblower (known as the relator) can file
an action on behalf of the federal government

for alleged fraud committed against the gov-
ernment.  If the action is successful, the rela-
tor shares in the recovery.
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mey sought to negotiate part-time employ-
ment contracts with a number of local
physicians.

[1] In drafting the contracts, Tuomey
was well aware of the constraints imposed
by the Stark Law. While we discuss the
provisions of that law in greater detail
below, in broad terms, the statute, 42
U.S.C. § 1395nn, prohibits physicians from
making referrals to entities where ‘‘[t]he
referring physician TTT receives aggregate
compensation TTT that varies with, or
takes into account, the volume or value of
referrals or other business generated by
the referring physician for the entity fur-
nishing’’ the designated health services.
42 C.F.R. § 411.354(c)(2)(ii) (2014).  Pur-
suant to the Stark Law, ‘‘[a] hospital may
not submit for payment a Medicare claim
for services rendered pursuant to a prohib-
ited referral.’’  United States ex rel.
Drakeford v. Tuomey Healthcare Sys.,
Inc., 675 F.3d 394, 397–98 (4th Cir.2012).

Beginning in 2003, Tuomey sought the
advice of its longtime counsel, Nexsen
Pruet, on the Stark Law implications aris-
ing from the proposed employment con-
tracts.  Nexsen Pruet in turn engaged
Cejka Consulting, a national consulting
firm that specialized in physician compen-
sation, to provide an opinion concerning
the commercial reasonableness and fair
market value of the contracts.  Tuomey
also conferred with Richard Kusserow, a
former Inspector General for the United
States Department of Health and Human
Services, and later, with Steve Pratt, an
attorney at Hall Render, a prominent
healthcare law firm.

The part-time employment contracts
had substantially similar terms.  Each
physician was paid an annual guaranteed
base salary.  That salary was adjusted
from year to year based on the amount the
physician collected from all services ren-
dered the previous year.  The bulk of the
physicians’ compensation was earned in

the form of a productivity bonus, which
paid the physicians eighty percent of the
amount of their collections for that year.
The physicians were also eligible for an
incentive bonus of up to seven percent of
their earned productivity bonus.  In addi-
tion, Tuomey agreed to pay for the physi-
cians’ medical malpractice liability insur-
ance as well as their practice group’s share
of employment taxes.  The physicians
were also allowed to participate in Tuo-
mey’s health insurance plan.  Finally, Tuo-
mey agreed to absorb each practice
group’s billing and collections costs.

The contracts had ten-year terms, dur-
ing which physicians could maintain their
private practices, but were required to
perform outpatient surgical procedures ex-
clusively at the hospital.  Physicians could
not own any interest in a facility located in
Sumter that provided ambulatory surgery
services, save for a less-than-two-percent
interest in a publicly traded company that
provided such services.  The physicians
also agreed not to perform outpatient sur-
gical procedures within a thirty-mile radi-
us of the hospital for two years after the
expiration or termination of the contracts.

Tuomey ultimately entered into part-
time employment contracts with nineteen
physicians.  Tuomey, however, was unable
to reach an agreement with Dr. Michael
Drakeford, an orthopedic surgeon.  Drake-
ford believed that the proposed contracts
violated the Stark Law because the physi-
cians were being paid in excess of their
collections.  He contended that the com-
pensation package did not reflect fair mar-
ket value, and thus the government would
view it as an unlawful payment for the
doctor’s facility-fee-generating referrals.

To address Drakeford’s concerns, Tuo-
mey suggested a joint venture as an alter-
native business arrangement, whereby
‘‘doctors would become investors TTT in
TTT a management company that would
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provide day-to-day management of the
outpatient surgery center,’’ J.A. 3268, and
both Tuomey and its co-investors would
‘‘receive payments based on that manage-
ment [structure].’’  J.A. 2036.  Drakeford,
however, declined that option.

Unable to break the stalemate in their
negotiations, in May 2005, Tuomey and
Drakeford sought the advice of Kevin
McAnaney, an attorney in private practice
with expertise in the Stark Law. McAna-
ney had formerly served as the Chief of
the Industry Guidance Branch of the
United States Department of Health and
Human Services Office of Counsel to the
Inspector General.  In that position, McA-
naney wrote a ‘‘substantial portion’’ of the
regulations implementing the Stark Law.
J.A. 2026.

McAnaney advised the parties that the
proposed employment contracts raised sig-
nificant ‘‘red flags’’ under the Stark Law.2

J.A. 2054.  In particular, Tuomey would
have serious difficulty persuading the gov-
ernment that the contracts did not com-
pensate the physicians in excess of fair
market value.  Such a contention, said
McAnaney, would not pass the ‘‘red face
test.’’  J.A. 2055.  McAnaney also warned
Tuomey that the contracts presented ‘‘an
easy case to prosecute’’ for the govern-
ment.  J.A. 2078.

Drakeford ultimately declined to enter
into a contract with Tuomey.  He later
sued the hospital under the qui tam provi-
sions of the FCA, alleging that because the
part-time employment contracts violated
the Stark Law, Tuomey had knowingly
submitted false claims for payment to
Medicare.  As was its right, the govern-
ment intervened in the action and filed
additional claims seeking equitable relief

for payments made under mistake of fact
and unjust enrichment theories.

B.

At the first trial, Tuomey argued that
McAnaney’s testimony and related opin-
ions regarding the contracts should be ex-
cluded as an offer to compromise or settle
under Federal Rule of Evidence 408 be-
cause McAnaney was mediating a dispute
between Tuomey and Drakeford.  Alterna-
tively, Tuomey contended that because
McAnaney was hired jointly by Tuomey
and Drakeford, he owed a duty of loyalty
to both clients that precluded him from
testifying.  The district court sustained
Tuomey’s objection, although it did not
articulate the ground for its ruling.

Tuomey also objected to the govern-
ment’s attempt to admit excerpts from the
deposition testimony of Gregg Martin,
Tuomey’s Senior Vice President and Chief
Operating Officer.  Tuomey argued that
the deposition testimony should be exclud-
ed because it contained Martin’s recollec-
tions of a discussion he had with Tuomey’s
counsel concerning McAnaney’s opinions
regarding the employment contracts.  Ac-
cording to Tuomey, the testimony was
merely a ‘‘back doorway to get in Mr.
McAnaney’s opinions.’’  J.A. 808.  The
government countered that the deposition
testimony was admissible to show Tuo-
mey’s state of mind and intent to violate
the Stark Law. The district court again
sustained Tuomey’s objection.

The jury returned a verdict finding that,
while Tuomey had violated the Stark Law,
it had not violated the FCA. The govern-
ment filed a post-verdict motion for judg-
ment on its equitable claims.  It also

2. According to McAnaney, the joint venture
alternative raised separate concerns under
the Anti–Kickback Statute, 42 U.S.C.
§ 1320a–7b(b), which bars ‘‘the payment of
remuneration for the purpose of inducing the

purchase of health care covered by any feder-
al health care insurance program.’’  Michael
K. Loucks & Carol C. Lam, Prosecuting and
Defending Health Care Fraud Cases 233 (2d
ed.2010).
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moved for judgment as a matter of law
under Federal Rule of Civil Procedure 50
on the FCA claim, or alternatively for a
new trial under Rule 59 because of the
district court’s decision to exclude McAna-
ney’s testimony and opinions, as well as
the Martin deposition excerpts.

The district court denied the govern-
ment’s motion for judgment as a matter of
law.  But the court agreed that it had
committed ‘‘a substantial error’’ by exclud-
ing the Martin deposition excerpts.  J.A.
1296.  It therefore granted the govern-
ment’s motion for a new trial.  Notably,
the district court’s decision was based sole-
ly on its error in excluding the Martin
deposition excerpts.

While the government asked for a new
trial only on the knowledge element of the
FCA claim, the district court granted a
new trial as to the entirety of the claim.
Notwithstanding the court’s decision to
grant a new trial on the FCA claim, the
district court entered judgment for the
government on its equitable claims based
on the jury’s finding of a Stark Law viola-
tion, and ordered Tuomey to pay damages
in the amount of $44,888,651 plus pre- and
post-judgment interest.

On appeal, we vacated the judgment,
concluding that the jury’s finding of a
Stark Law violation was a common factual
issue necessary to the resolution of both
the equitable claims and the FCA claim.3

Yet, because the district court rendered
the jury’s verdict finding a Stark Law
violation a ‘‘legal nullity’’ when it granted
the government’s motion for a new trial,
we held that the court deprived Tuomey of
its Seventh Amendment right to a jury
trial by entering judgment on the equita-
ble claims.  Drakeford, 675 F.3d at 405.
We remanded the case for a new trial as to
all claims.

While the case was on appeal, the pre-
siding judge passed away.  At the second
trial, the new presiding judge allowed the
government to introduce the previously ex-
cluded Martin deposition testimony, and
also allowed McAnaney to testify.  The
jury found that Tuomey violated both the
Stark Law and the FCA. It further found
that Tuomey had submitted 21,730 false
claims to Medicare with a total value of
$39,313,065.  The district court trebled the
actual damages and assessed an additional
civil penalty, both actions required by the
FCA. 31 U.S.C. § 3729(a)(1).  From the
resulting judgment of $237,454,195, Tuo-
mey appeals.

II.

A.

Tuomey’s appeal presents these issues:
First, did the district court err in granting
the government’s motion for a new trial on
the FCA claim?  If not, did the district
court err in (1) denying Tuomey’s motion
for judgment as a matter of law (or, in the
alternative, for yet another new trial) fol-
lowing the second trial;  and (2) awarding
damages and penalties against Tuomey
based on the jury’s finding of an FCA
violation?  We address each issue in turn,
but first provide a general overview of the
Stark Law.

B.

[2] The Stark Law is intended to pre-
vent ‘‘overutilization of services by physi-
cians who [stand] to profit from referring
patients to facilities or entities in which
they [have] a financial interest.’’  Drake-
ford, 675 F.3d at 397.  The statute prohib-
its a physician from making a referral to
an entity, such as a hospital, with which he
or she has a financial relationship, for the
furnishing of designated health services.

3. Tuomey also sought leave to pursue an in-
terlocutory appeal of the district court’s order

granting a new trial on the FCA claim.  We
denied that motion.
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42 U.S.C. § 1395nn(a)(1).  If the physician
makes such a referral, the hospital may
not submit a bill for reimbursement to
Medicare.  Id. § 1395nn(a)(1)(B).  Similar-
ly, the government may not make any
payment for a designated health service
provided in violation of the Stark Law. Id.
§ 1395nn(g)(1).  If a person collects any
payment for a service billed in violation of
the Stark Law, ‘‘the person shall be liable
to the individual for, and shall refund on a
timely basis to the individual, any amounts
so collected.’’  Id. § 1395nn(g)(2).4

Inpatient and outpatient hospital ser-
vices are considered designated health ser-
vices under the law.  Id. § 1395nn(h)(6).
A referral includes ‘‘the request by a phy-
sician for the item or service.’’  Id.
§ 1395nn(h)(5)(A).  A referral does not in-
clude ‘‘any designated health service per-
sonally performed or provided by the re-
ferring physician.’’  42 C.F.R. § 411.351.
However, there is a referral when the
hospital bills a ‘‘facility fee’’ (also known as
a ‘‘facility component’’ or ‘‘technical compo-
nent’’) ‘‘in connection with the personally
performed service.’’  Medicare and Medic-
aid Programs;  Physicians’ Referrals to
Health Care Entities With Which They
Have Financial Relationships, 66 Fed.Reg.
856, 941 (Jan. 4, 2001);  see also Medicare
Program;  Physicians’ Referrals to Health
Care Entities With Which They Have Fi-
nancial Relationships (Phase II), 69 Fed.
Reg. 16054, 16063 (Mar. 26, 2004).

A financial relationship constitutes a
prohibited ‘‘indirect compensation arrange-
ment,’’ if (1) ‘‘there exists an unbroken
chain of any number TTT of persons or
entities that have financial relationships
TTT between them,’’ (2) ‘‘[t]he referring
physician TTT receives aggregate compen-
sation TTT that varies with, or takes into
account, the volume or value of referrals or

other business generated by the referring
physician for the entity furnishing’’ the
designated health services, and (3) the en-
tity has knowledge that the compensation
so varies.  42 C.F.R. § 411.354(c)(2);  see
also Drakeford, 675 F.3d at 408 (‘‘[C]om-
pensation arrangements that take into ac-
count anticipated referrals TTT implicate
the volume or value standard.’’).  The stat-
ute, however, does not bar indirect com-
pensation arrangements where:  (1) the re-
ferring physician is compensated at fair
market value for ‘‘services and items actu-
ally provided’’;  (2) the compensation ar-
rangement is ‘‘not determined in any man-
ner that takes into account the volume or
value of referrals’’;  (3) the compensation
arrangement is ‘‘commercially reasonable’’;
and (4) the compensation arrangement
does not run afoul of any other federal or
state law.  42 C.F.R. § 411.357(p);  Drake-
ford, 675 F.3d at 398.

[3] Once a relator or the government
has established the elements of a Stark
Law violation, it becomes the defendant’s
burden to show that the indirect compen-
sation arrangement exception shields it
from liability.  See United States ex rel.
Kosenske v. Carlisle HMA, Inc., 554 F.3d
88, 95 (3d Cir.2009).

C.

We first address the district court’s de-
cision to grant the government a new trial
on the FCA claim.  The government
pressed two grounds in support of its mo-
tion.  First, it argued that the district
court erred by excluding McAnaney’s tes-
timony, along with all evidence containing
the views he expressed to the parties on
the potential Stark Law liability surround-
ing the contracts.  Second, the govern-
ment argued that the district court erro-
neously excluded the Martin deposition

4. Because the Stark Law does not create its
own right of action, the government in this
case sought relief under the FCA, which pro-

vides a right of action with respect to false
claims submitted for Medicare reimburse-
ment.  See Drakeford, 675 F.3d at 396 & n. 2.
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4.

[10, 11] Tuomey urges, however, that
McAnaney’s testimony and other evidence
containing his views were properly exclud-
ed under Federal Rule of Evidence 408.
That rule, however, mandates the exclu-
sion of evidence relating to offers to com-
promise or settle disputed claims if the
evidence is being offered to prove liability
on the claim.  Bituminous Constr., Inc. v.
Rucker Enters., Inc., 816 F.2d 965, 968
(4th Cir.1987).  We are not persuaded
that McAnaney was retained to help
Drakeford and Tuomey compromise or
settle a disputed claim.  Rather, the rec-
ord unambiguously shows that Drakeford
and Tuomey hired McAnaney to advise
them of the Stark Law risks posed by the
employment contracts.  As a result, Rule
408 does not support the district court’s
decision to exclude McAnaney’s testimo-
ny.9  See ICAP, Inc. v. Global Digital
Satellite Sys., Inc., 225 F.3d 654, 2000 WL
1049854, at *3 (4th Cir.2000) (unpublished
table opinion) (finding Rule 408 inapplica-
ble where the parties’ communications in-
volved contract negotiations rather than
settlement negotiations).

Nor do we find merit in Tuomey’s objec-
tion based on McAnaney’s supposed duty
of loyalty to his clients.  At trial, Tuomey
never suggested which evidentiary rule
supported exclusion on this ground, al-
though it now characterizes this argument
as a claim for exclusion under Rule 403.
That rule of course allows a district court
to exclude relevant evidence, but only ‘‘if
its probative value is substantially out-
weighed by a danger of one or more of the
following:  unfair prejudice, confusing the
issues, misleading the jury, undue delay,

wasting time, or needlessly presenting cu-
mulative evidence.’’  Fed.R.Evid. 403.
Left unsaid by Tuomey is precisely how
the probative value of McAnaney’s compel-
ling testimony was substantially out-
weighed by the countervailing factors set
out in Rule 403.

In sum, Tuomey has offered no good
reason why the jury in the first trial was
not allowed to hear from McAnaney.  And
we agree with the government that this
evidence was critical to its ability to satisfy
its burden to prove that Tuomey acted
with the requisite intent under the FCA.
We therefore affirm the district court’s
order granting a new trial on the FCA
claim.

III.

We turn now to Tuomey’s challenges to
the judgment entered following the second
trial.  Tuomey asks for judgment as a
matter of law because a reasonable jury
could not have found that (1) the part-time
employment contracts violated the Stark
Law, or (2) Tuomey knowingly submitted
false claims.  Alternatively, Tuomey asks
for a new trial because of the district
court’s refusal to tender certain jury in-
structions.

A.

[12, 13] We review the district court’s
denial of Tuomey’s motion for judgment as
a matter of law de novo.  Austin v. Para-
mount Parks, Inc., 195 F.3d 715, 727 (4th
Cir.1999).  We ‘‘view all the evidence in
the light most favorable to the prevailing
party and draw all reasonable inferences
in [its] favor.’’  Konkel v. Bob Evans

advice-of-counsel defense.  See Rhone–Pou-
lenc Rorer Inc. v. Home Indem. Co., 32 F.3d
851, 863 (3d Cir.1994) (‘‘A defendant may TTT

waive [attorney-client] privilege by asserting
reliance on the advice of counsel as an affir-
mative defense.’’).

9. In any event, as our concurring colleague
ably explains, even assuming that McAnaney’s
testimony would ordinarily be excludable un-
der Rule 408, Tuomey nonetheless opened the
door to its admission by raising the advice-of-
counsel defense.
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Farms Inc., 165 F.3d 275, 279 (4th Cir.
1999).  We will reverse the district court if
a reasonable jury could rule only in favor
of the moving party.  Dennis v. Columbia
Colleton Med. Ctr., Inc., 290 F.3d 639, 645
(4th Cir.2002) (‘‘[I]f reasonable minds
could differ, we must affirm.’’).

1.

[14] Tuomey argues that it is entitled
to judgment as a matter of law because the
contracts between it and the physicians did
not run afoul of the Stark Law. As we
explain, however, a reasonable jury could
find that Tuomey violated the Stark Law
when it paid aggregate compensation to
physicians that varied with or took into
account the volume or value of actual or
anticipated referrals to Tuomey.

To begin with, we note that the Stark
Law’s ‘‘volume or value’’ standard can be
implicated when aggregate compensation
varies with the volume or value of refer-
rals, or otherwise takes into account the
volume or value of referrals.  42 C.F.R.
§ 411.354(c)(2)(ii).  That is precisely what
the district court directed the jury in the
second trial to assess.  Tuomey insists,
however, that our earlier opinion in this
case foreclosed the jury’s consideration of
whether the contracts varied with the vol-
ume or value of referrals.  Instead, says
Tuomey, the only question that should
have been put to the jury was ‘‘whether
the contracts, on their face, took into ac-
count the value or volume of anticipated
referrals.’’  Drakeford, 675 F.3d at 409.

We disagree.  The district court proper-
ly understood that the jury was entitled to
pass on the contracts as they were actually
implemented by the parties.  We said as
much in our earlier opinion, where

we emphasize[d] that our holding TTT

[was] limited to the issues we specifically
address[ed].  On remand, a jury must
determine, in light of our holding,
whether the aggregate compensation re-

ceived by the physicians under the con-
tracts varied with, or took into account,
the volume or value of the facility com-
ponent referrals.

Id. at 409 n. 26 (emphasis added).

A reasonable jury could have found that
Tuomey’s contracts in fact compensated
the physicians in a manner that varied
with the volume or value of referrals.
There are two different components of the
physicians’ compensation that we believe
so varied.  First, each year, the physicians
were paid a base salary that was adjusted
upward or downward depending on their
collections from the prior year.  In addi-
tion, the physicians received the bulk of
their compensation in the form of a pro-
ductivity bonus, pegged at eighty percent
of the amount of their collections.

As Tuomey concedes, ‘‘the aggregate
compensation received by the physicians
under the Contracts was based solely on
collections for personally performed pro-
fessional services.’’  Appellant’s Br. at 42.
And as we noted in our earlier opinion,
there are referrals here, ‘‘consisting of the
facility component of the physicians’ per-
sonally performed services, and the result-
ing facility fee billed by Tuomey based
upon that component.’’  Drakeford, 675
F.3d at 407.  In sum, the more procedures
the physicians performed at the hospital,
the more facility fees Tuomey collected,
and the more compensation the physicians
received in the form of increased base
salaries and productivity bonuses.

The nature of this arrangement was con-
firmed by Tuomey’s former Chief Finan-
cial Officer, William Paul Johnson, who
admitted ‘‘that every time one of the 19
physicians TTT did a legitimate procedure
on a Medicare patient at the hospital pur-
suant to the part-time agreement[,] the
doctor [got] more money,’’ and ‘‘the hospi-
tal also got more money.’’  J.A. 2012.  We
thus think it plain that a reasonable jury
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could find that the physicians’ compensa-
tion varied with the volume or value of
actual referrals.  The district court did not
err in denying Tuomey’s motion for judg-
ment as a matter of law on this ground.10

2.

Tuomey next argues that the district
court erred in not granting its motion for
judgment as a matter of law because it did
not knowingly violate the FCA. Specifical-
ly, Tuomey claims that because it reason-
ably relied on the advice of counsel, no
reasonable jury could find that Tuomey
possessed the requisite intent to violate
the FCA. Because the record here is re-
plete with evidence indicating that Tuomey
shopped for legal opinions approving of the
employment contracts, while ignoring neg-
ative assessments, we disagree.

[15, 16] The FCA imposes civil liability
on any person who ‘‘knowingly presents, or
causes to be presented, a false or fraudu-
lent claim for payment or approval’’ to an
officer or employee of the United States
Government.  31 U.S.C. § 3729(a)(1)(A),
(b)(2)(A)(i).  Under the Act, the term
‘‘knowingly’’ means that a person, with

respect to information contained in a claim,
(1) ‘‘has actual knowledge of the informa-
tion;’’ (2) ‘‘acts in deliberate ignorance of
the truth or falsity of the information;’’ or
(3) ‘‘acts in reckless disregard of the truth
or falsity of the information.’’  Id.
§ 3729(b)(1).  The purpose of the FCA’s
scienter requirement is to avoid punishing
‘‘honest mistakes or incorrect claims sub-
mitted through mere negligence.’’  United
States ex rel. Owens v. First Kuwaiti Gen.
Trading & Contracting Co., 612 F.3d 724,
728 (4th Cir.2010) (internal quotation
marks omitted).

[17] The record evidence provides am-
ple support for the jury’s verdict as to
Tuomey’s intent.  Indeed, McAnaney’s tes-
timony, summarized above, is alone suffi-
cient to sweep aside Tuomey’s claim of
error.11  We agree with the district court’s
conclusion that ‘‘a reasonable jury could
have found that Tuomey possessed the
requisite scienter once it determined to
disregard McAnaney’s remarks.’’  J.A.
4055–56.  A reasonable jury could indeed
be troubled by Tuomey’s seeming inaction
in the face of McAnaney’s warnings, par-
ticularly given Tuomey’s aggressive efforts

10. We are not persuaded by Tuomey’s reli-
ance on commentary promulgated by the
Centers for Medicare & Medicaid Services as
it developed implementing regulations for the
Stark Law. Tuomey points to a portion of the
commentary wherein the agency states that
the ‘‘fact that corresponding hospital services
are billed would not invalidate an employed
physician’s personally performed work, for
which the physician may be paid a productivi-
ty bonus (subject to the fair market value
requirement).’’  69 Fed.Reg. at 16089.  But
this statement deals only with a productivity
bonus based on the fair market value of the
work personally performed by a physician—it
says nothing about the propriety of varying a
physician’s base salary based on the volume
or value of referrals.

In any case, the commentary regarding pro-
ductivity bonuses appears under a section of
the regulations that specifically addresses

comments related to the exception for bona
fide employment relationships.  This excep-
tion covers circumstances where there is a
meaningful administrative relationship be-
tween the physician and the hospital.  The
jury was instructed on this exception at trial,
and rejected it.  Tuomey does not quarrel
with that aspect of the jury’s verdict;  rather it
contends that the commentary applies irre-
spective of whether a bona fide employment
relationship actually exists.  Nothing in the
statute or the regulations, however, supports
this notion.

11. We note also that the jury at the second
trial considered the deposition testimony of
Tuomey executive Gregg Martin.  While this
evidence is (for reasons we have explained)
not overly compelling in isolation, it is not
without some value in showing that Tuomey
was aware that its proposed contracts raised
Stark Law concerns.
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to avoid hearing precisely what McAnaney
had to say regarding the contracts.

[18–20] Nonetheless, a defendant may
avoid liability under the FCA if it can show
that it acted in good faith on the advice of
counsel.  Cf. United States v. Painter, 314
F.2d 939, 943 (4th Cir.1963) (holding, in a
case involving fraud, that ‘‘[i]f in good faith
reliance upon legal advice given him by a
lawyer to whom he has made full disclo-
sure of the facts, one engages in a course
of conduct later found to be illegal, the
trier of fact may in appropriate circum-
stances conclude the conduct was innocent
because ‘the guilty mind’ was absent’’).
However, ‘‘consultation with a lawyer con-
fers no automatic immunity from the legal
consequences of conscious fraud.’’ Id. at
943.  Rather, to establish the advice-of-
counsel defense, the defendant must show
the ‘‘(a) full disclosure of all pertinent facts
to [counsel], and (b) good faith reliance on
[counsel’s] advice.’’  United States v. But-
ler, 211 F.3d 826, 833 (4th Cir.2000) (inter-
nal quotation marks omitted).

Tuomey contends that it provided full
and accurate information regarding the
proposed employment contracts to Hew-
son, who in turn advised Tuomey that the
contracts did not run afoul of the Stark
Law. But as the government aptly notes,
‘‘[i]n determining whether Tuomey reason-
ably relied on the advice of its counsel, the
jury was entitled to consider all the advice
given to it by any source.’’  Appellee’s Br.
at 53.

In denying Tuomey’s post-trial motions,
the district court noted—and we agree—

that a reasonable jury could have conclud-
ed that Tuomey was, after September
2005, no longer acting in good faith reli-
ance on the advice of its counsel when it
refused to give full consideration to McA-
naney’s negative assessment of the part-
time employment contracts and terminat-
ed his representation.12  Tuomey defends
its dismissal of McAnaney’s warnings by
claiming that his opinion was tainted by
undue influence exerted by Drakeford and
his counsel.  But there was evidence be-
fore the jury suggesting that Tuomey also
tried to procure a favorable opinion from
McAnaney.  Indeed, Tuomey’s counsel
admitted that he was trying ‘‘to steer
McAnaney towards [Tuomey’s] desired
outcome’’ and that Tuomey needed to
‘‘continue playing along and influence the
outcome of the game as best we can.’’
J.A. 4482.  Thus, a reasonable jury could
conclude that Tuomey ignored McAnaney
because it simply did not like what he
had to say.

Tuomey points to the fact that it re-
tained Steve Pratt, a prominent healthcare
lawyer, and Richard Kusserow, former In-
spector General at the United States De-
partment of Health and Human Services,
as further evidence that it acted in good
faith and did not ignore McAnaney’s warn-
ings.  Pratt rendered two opinions that
generally approved of the employment
contracts.  But he did so without being
told of McAnaney’s unfavorable assess-
ment, even though Tuomey had that infor-
mation available to it at the time.  In
addition, Pratt reviewed and relied on the

12. The government contended that Tuomey
submitted 25,973 total claims for payment to
Medicare between fiscal years 2005 and 2009.
The government’s evidence on this point con-
sisted of a summary chart detailing the num-
ber of claims filed by Tuomey in each fiscal
year.  It appears, however, that the jury sub-
tracted the 4,243 claims that Tuomey submit-
ted in fiscal year 2005 (running from October
1, 2004 to September 30, 2005) from the

government’s number.  From this, the district
court surmised that the jury resolved to hold
Tuomey responsible for those claims filed be-
ginning in fiscal year 2006 (that is, on or after
October 1, 2005) given that they were filed
after Tuomey terminated McAnaney’s joint
representation on September 2, 2005.  We
think this is an entirely reasonable view of the
evidence.
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view of Tuomey’s fair-market-value consul-
tant that the employment contracts would
compensate the physicians at fair market
value, but he did not consider how the
consultant arrived at its opinion.  Nor did
he know how much the doctors earned
prior to entering into the contracts, or that
the hospital stood to lose $1.5–2 million a
year, not taking into account facility fees,
by compensating the physicians above
their collections.  We thus think it entirely
reasonable for a jury to look skeptically on
Pratt’s favorable advice regarding the con-
tracts.

The same can be said of the Kusserow’s
advice.  Kusserow—who was called by the
government to rebut Tuomey’s advice-of-
counsel defense—advised Tuomey regard-
ing the employment contracts about eigh-
teen months before the parties retained
McAnaney.  As was the case with Pratt,
he received no information regarding the
fair market value of the employment con-
tracts, information that Kusserow consid-
ered vital ‘‘to be able to do a full Stark
analysis of [the proposed contracts].’’  J.A.
1676.  And although Kusserow did say in a
letter to Tuomey’s counsel that he did not
believe the contracts presented ‘‘significant
Stark issues,’’ J.A. 1675, he hedged consid-
erably on that view because of ‘‘potentially
troubling issues related to the productivity
and [incentive bonus provisions in the con-
tracts] that have not been fully ad-
dressed.’’  J.A. 1677.

As the district court observed, ‘‘the jury
evidently rejected Tuomey’s advice of
counsel defense’’ as of the date that Tuo-
mey received McAnaney’s warnings,
‘‘grounded on the fact that the jury ex-
cluded damages from [before the termi-
nation of McAnaney’s engagement] in
making its determination’’ of the civil pen-
alty and damages.  J.A. 4055.  Thus, while
Kusserow’s advice was certainly relevant

to Tuomey’s advice-of-counsel defense, a
reasonable jury could have determined
that McAnaney’s warnings (and Tuomey’s
subsequent inaction) were far more proba-
tive on the issue.

In sum, viewing the evidence in the light
most favorable to the government, we have
no cause to upset the jury’s reasoned ver-
dict that Tuomey violated the FCA.

B.

[21, 22] Next, Tuomey raises several
challenges to the district court’s jury in-
structions.  We review a district court’s
‘‘decision to give (or not give) a jury in-
struction and the content of an instruction
TTT for abuse of discretion.’’  United
States v. Russell, 971 F.2d 1098, 1107 (4th
Cir.1992).  Our task is to determine
‘‘whether the instructions[,] construed as a
whole, and in light of the whole record,
adequately informed the jury of the con-
trolling legal principles without misleading
or confusing the jury to the prejudice of
the objecting party.’’  Spell v. McDaniel,
824 F.2d 1380, 1395 (4th Cir.1987).  We
will reverse the district court’s decision not
to give a party’s proposed instruction ‘‘only
when the requested instruction (1) was
correct;  (2) was not substantially covered
by the court’s charge to the jury;  and (3)
dealt with some point in the trial so impor-
tant, that failure to give the requested
instruction seriously impaired that party’s
ability to make its case.’’ Noel v. Artson,
641 F.3d 580, 586 (4th Cir.2011) (internal
quotation marks omitted).13

1.

[23] First, Tuomey urges us to grant it
a new trial because the district court failed
to give jury instructions consistent with
our analysis in the first appeal.  Specifical-

13. Because two of Tuomey’s challenges to the
instructions address the proper calculation of

damages, we address them separately infra at
Sections IV.A.1, and IV.B.
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ly, Tuomey claims that the district court
ignored our admonition that ‘‘the question,
which should properly be put to a jury, is
whether the contracts, on their face, took
into account the value or volume of antici-
pated referrals.’’ Drakeford, 675 F.3d at
409.  According to Tuomey, the district
court’s failure to so instruct the jury erro-
neously permitted the jury to consider ex-
trinsic evidence of intent in determining
whether the physicians’ compensation took
into account the volume or value of refer-
rals.

As the district court correctly deter-
mined, however, we did not mean to limit
the government’s ability to present evi-
dence as to Tuomey’s intent to violate the
FCA. Rather, we sought to emphasize that
the government could not rely on such
evidence alone to show a violation.  See id.
at 409 n. 25 (‘‘We agree with [United
States ex rel. Villafane v. Solinger, 543
F.Supp.2d 678, 693 (W.D.Ky.2008) ] that
intent alone does not create a violation.
However, that does not aid Tuomey if the
jury determines that the contracts took
into account the volume or value of antici-
pated referrals.’’).  Thus, the district court
did not err in declining to give this instruc-
tion.

2.

Tuomey next argues that the district
court erred in not separately instructing
the jury on the knowledge element in the
Stark Law regulations’ definition of an in-
direct compensation arrangement.  As
Tuomey correctly notes, the Stark Law
requires that ‘‘[t]he entity furnishing [des-
ignated health services must] ha[ve] actual
knowledge of, or act[ ] in reckless disre-
gard or deliberate ignorance of, the fact
that the referring physician TTT receives
aggregate compensation that varies with,
or takes into account, the volume or value
of referrals.’’  42 C.F.R.
§ 411.354(c)(2)(iii).

[24] Here, however, the district court
instructed the jury that Tuomey would
have acted knowingly under the FCA if it
‘‘realized what it was doing and was aware
of the nature of its conduct and did not act
through ignorance, mistake or accident.’’
J.A. 3942–43.  Given that a jury found
Tuomey possessed the requisite scienter
under the FCA, it necessarily also found
Tuomey knew that its contracts varied
with or took into account referrals.
Therefore, the district court’s error (if
any) in not separately instructing the jury
as to the knowledge component of the
Stark Law was harmless.

3.

Third, Tuomey argues that the district
court erred by refusing to charge the jury
that claims based upon differences of in-
terpretation of disputed legal questions are
not false under the FCA. For this proposi-
tion, it cites to our decision in United
States ex rel. Wilson v. Kellogg Brown &
Root, Inc., 525 F.3d 370, 377 (4th Cir.
2008), in which we said as much.  Howev-
er, we also held there that for a claim to be
‘‘false’’ under the FCA, ‘‘the statement or
conduct alleged must represent an objec-
tive falsehood.’’  Id. at 376.

[25] When submitting its claims to the
government, Tuomey was required to cer-
tify its compliance with the Stark Law. See
United States ex rel. Thompson v. Colum-
bia/HCA Healthcare Corp., 125 F.3d 899,
902 (5th Cir.1997) (‘‘[W]here the govern-
ment has conditioned payment of a claim
upon a claimant’s certification of compli-
ance with TTT a statute or regulation, a
claimant submits a false or fraudulent
claim when he or she falsely certifies com-
pliance with that statute or regulation.’’);
United States ex rel. Pogue v. Diabetes
Treatment Ctrs. of Am., 565 F.Supp.2d
153, 158–59 (D.D.C.2008).  Here, Tuomey
either complied with the Stark Law or it
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didn’t.  This is an objective inquiry.  And
the jury found that Tuomey, in fact, violat-
ed the Stark Law. As a result, Tuomey’s
certification that it complied with the
Stark Law was false.  The subjective in-
quiry-whether Tuomey knew that its
claims were in violation of the Stark Lawis
covered under the knowledge element.14

Therefore, the district court did not err in
refusing to give this instruction.

4.

For their last jury instruction challenge,
Tuomey contends that the district court
erred by failing to instruct the jury that
Tuomey was entitled to rely on legal ad-
vice even if it turned out to be wrong.
However, the district court instructed the
jury that knowledge does not include ac-
tions taken ‘‘through ignorance, mistake or
accident.’’  J.A. 3943.  It later emphasized
that the jury could not conclude that Tuo-
mey had knowledge ‘‘from proof of mis-
take, negligence, carelessness or a belief in
an inaccurate proposition.’’  Id. (emphasis
added).  Because the import of Tuomey’s
proposed charge was covered by the dis-
trict court’s instructions, we reject Tuo-
mey’s claim of error.

IV.

Finally, Tuomey makes several chal-
lenges to the $237,454,195 judgment en-
tered against it.  First, it argues that the
district court improperly calculated the
civil penalty.  Next, it claims that the dis-
trict court used the incorrect measure of
actual damages.  Finally, it brings consti-
tutional challenges to the award under the
Fifth and Eighth Amendments.

A defendant found liable under the FCA
must pay the government ‘‘a civil penalty
of’’ not less than $5,500 and not more than
$11,000 ‘‘plus 3 times the amount of dam-
ages which the Government sustains be-
cause of that person.’’  31 U.S.C.
§ 3729(a)(1);  28 C.F.R. § 85.3(a)(9).15  In
this case, the jury found that Tuomey had
submitted 21,730 false claims, for which it
awarded actual damages of $39,313,065,
which the district court trebled.  The dis-
trict court then added a civil penalty of
$119,515,000 to that sum, which it calculat-
ed by multiplying the number of false
claims by the $5,500 statutory minimum
penalty.

[26, 27] Ordinary, we review a court’s
calculation of damages for clear error.
Universal Furniture Int’l, Inc. v. Collez-
ione Europa USA, Inc., 618 F.3d 417, 427
(4th Cir.2010).  However, to the extent the
claim is that the calculations are influenced
by legal error, our review is de novo.  Id.
Likewise, the constitutionality of a dam-
ages award is a legal question that we
review de novo.  See Cooper Indus., Inc. v.
Leatherman Tool Grp., Inc., 532 U.S. 424,
436, 121 S.Ct. 1678, 149 L.Ed.2d 674
(2001).

A.

1.

[28] According to Tuomey, the civil
penalty assessed was improperly inflated
because the jury was permitted to take
into account both inpatient and outpatient
procedures performed by the contracting
physicians.  Instead, relying on our earlier

14. In Wilson, there was no either/or proposi-
tion of the kind present here.  Rather, in that
case, the relators contended that the disputed
statement was false because the defendant
‘‘agreed to [certain conditions] in the contract
even though it knew it would not, and later
did not, abide by those terms.’’  Wilson, 525
F.3d at 377.  As we explained, the relators’

assertion did not rest on an objective false-
hood, ‘‘but rather on Relators’ subjective in-
terpretation of [the defendant’s] contractual
duties.’’  Id.

15. The FCA sets the civil penalty range at
$5,000 to $10,000, but includes a provision
that adjusts the range for inflation.
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opinion in this case, Tuomey claims that
the only relevant claims ‘‘were those Tuo-
mey ‘presented, or caused to be presented,
to Medicare and Medicaid for payment of
facility fees generated as a result of outpa-
tient procedures performed pursuant to
the contracts.’ ’’  Appellant’s Br. at 54 (al-
terations omitted) (quoting Drakeford, 675
F.3d at 399).  Tuomey is incorrect.

It is true that the contracts solely ad-
dressed compensation for outpatient proce-
dures.  That is, the physicians’ collections
(which form the basis for both their base
salaries and their productivity bonuses) do
not account for the volume or value of
inpatient procedures performed.  Tuomey,
however, takes out of context language
from our earlier opinion recognizing this
fact to suggest that we commanded that
the relevant claims be limited to those
seeking payment for outpatient proce-
dures.  We said nothing of the sort.

If a physician has a financial relationship
with a hospital, then the Stark Law pro-
hibits the physician from making any re-
ferral to that hospital for the furnishing of
designated health services.  E.g., United
States ex rel. Bartlett v. Ashcroft, 39
F.Supp.3d 656, 669 (W.D.Pa.2014) (‘‘Be-
cause a ‘compensation arrangement’ exist-
ed between Physician Defendants and
[the] Hospital, the Stark [Law] prohibited
Physician Defendants from making any
patient referrals to [the] Hospital for des-
ignated health services.’’ (emphasis add-
ed)).  Inpatient hospital services are desig-
nated health services.  42 U.S.C.
§ 1395nn(h)(6).  And a referral includes
‘‘the request or establishment of a plan of
care by a physician which includes the
provision of the designated health service.’’
Id. § 1395nn(h)(5).  Plainly, then, inpa-
tient services constitute a prohibited refer-
ral for the furnishing of designated health

services, and the district court properly
instructed the jury to factor them into the
damages calculation.

2.

Tuomey also asserts that the jury’s dam-
age award is flawed because the govern-
ment failed to present sufficient evidence
of referrals.  Specifically, Tuomey con-
tends that the government did not identify
the ‘‘referring physician,’’ and thus failed
to prove that the alleged false claims came
about through a prohibited referral.

[29] The government’s proof on this
point came in the form of summary evi-
dence and testimony detailing the claims
submitted by Tuomey.  We agree with the
district court that the government’s evi-
dence was sufficient to support the jury’s
verdict.  We note also, as did the district
court, that ‘‘Tuomey was entitled to offer
its own expert and its own alternate dam-
ages calculations, but elected not to do so.’’
J.A. 4061.

In any case, Tuomey offers no authority
to support its argument that the claims
must explicitly identify the referring pro-
vider.  Conversely, several courts have ac-
cepted that the ‘‘ ‘attending/operating’ phy-
sician identified in Form UB–92 qualifies
as a referring physician.’’ 16  United States
v. Rogan, 459 F.Supp.2d 692, 713 (N.D.Ill.
2006);  see also United States v. Halifax
Hosp. Med. Ctr., No. 6:09–cv–1002–Orl–
31TBS, 2013 WL 6017329, at *10–11
(M.D.Fla. Nov. 13, 2013) (finding that the
fact that one of the physicians with whom
the hospital has a financial relationship is
identified as an ‘‘operating’’ or ‘‘attending’’
physician is sufficient evidence that the
physician was also the ‘‘referring physi-
cian’’ absent evidence to the contrary).

16. Form UB–92 (later replaced by Form UB–
04) is used by hospitals to submit a claim for

reimbursement to Medicare.



386 792 FEDERAL REPORTER, 3d SERIES

Given the lack of support for Tuomey’s
position, we conclude that the jury had
sufficient evidence to identify the prohibit-
ed referrals.

3.

Tuomey next argues that the district
court erroneously assessed the penalty
based on the 21,730 UB–92/04 forms Tuo-
mey submitted to Medicare for reimburse-
ment.  Instead, Tuomey asserts that the
number of false claims should be limited to
four Medicare cost reports that it submit-
ted.17

Tuomey provides no Stark Law case to
support its argument.  Rather, it cites to
FCA cases where the UB–92/04 forms
themselves were not fraudulent, but were
submitted as part of an ongoing fraudulent
scheme.  In those cases, the fraud was
consummated only when the cost report
was submitted.  See United States ex rel.
Hockett v. Columbia/HCA Healthcare
Corp., 498 F.Supp.2d 25, 70–71 (D.D.C.
2007);  Visiting Nurse Ass’n of Brooklyn v.
Thompson, 378 F.Supp.2d 75, 99 (E.D.N.Y.
2004).

But even those cases suggest that a
UB–92/04 form can constitute a discrete
fraudulent claim under the FCA when the
government proves that the forms were, in
fact, false or fraudulent.  See Hockett, 498
F.Supp.2d at 70–71;  Visiting Nurse Ass’n,
378 F.Supp.2d at 99.  This occurs when
‘‘the provider knowingly asks the Govern-
ment to pay amounts it does not owe.’’
United States ex rel. Clausen v. Lab. Corp.
of Am., Inc., 290 F.3d 1301, 1311 (11th
Cir.2002).

[30] Here, each time Tuomey submit-
ted to Medicare a UB–92/04 form asking

for reimbursement for a prohibited refer-
ral, it was knowingly asking the govern-
ment to pay an amount that, by law, it
could not pay.  Consequently, we find the
district court did not err in finding that
each UB–92/04 form constituted a separate
claim.

B.

Tuomey also challenges the district
court’s measure of actual damages.  It ar-
gues that the true measure is not the sum
total of all claims the government paid (as
the court instructed the jury), but rather
the difference (if any) between the true
value of the services provided by Tuomey
and what the government actually paid.
According to Tuomey, since ‘‘there was no
evidence that the Government did not get
what it paid for[,] TTT there were no actual
damages under the FCA.’’ Appellant’s Br.
at 87.  Here again, Tuomey’s view of the
law is incorrect.

[31] The Stark Law prohibits the gov-
ernment from paying any amount of mon-
ey for claims submitted in violation of the
law.  42 U.S.C. § 1395nn(g)(1).  Compli-
ance with the Stark Law is a condition
precedent to reimbursement of claims sub-
mitted to Medicare.  When Tuomey failed
to satisfy that condition, the government
owed it nothing.  United States v. Rogan,
517 F.3d 449, 453 (7th Cir.2008).

The Stark Law expresses Congress’s
judgment that all services provided in vio-
lation of that law are medically unneces-
sary.  By reimbursing Tuomey for ser-
vices that it was legally prohibited from
paying, the government has suffered inju-
ry equivalent to the full amount of the

17. Cost reports (CMS–2552) ‘‘are the final
claim that a provider submits to the fiscal
intermediary for items and services rendered
to Medicare beneficiariesTTTT Medicare relies
upon the hospital cost report to determine
whether the provider is entitled to more reim-

bursement than already received through in-
terim payments, or whether the provider has
been overpaid and must reimburse Medi-
care.’’  J.A. 68–69 (citing 42 C.F.R.
§§ 405.1803, 413.60, 413.64(f)(1)).
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payments.  Cf. United States v. Mackby
(Mackby II), 339 F.3d 1013, 1018–19 (9th
Cir.2003) (finding that the fact that the
defendant actually rendered the service
billed did not negate the government’s in-
jury, as ‘‘[d]amages under the FCA flow
from the false statement’’).  In this case,
the damage from the false statement came
from the payment to an entity that was not
entitled to any payment at all.  According-
ly, we reject Tuomey’s claim of error.18

C.

Finally, Tuomey argues that the district
court’s award of $237,454,195, consisting of
damages and a civil penalty, is unconstitu-
tional under the Excessive Fines Clause of
the Eighth Amendment and the Due Pro-
cess Clause of the Fifth Amendment.
While the award is substantial, we cannot
say that it is unconstitutional.

[32–34] ‘‘The Excessive Fines Clause
of the Eighth Amendment prohibits the
government from imposing excessive fines
as punishment.’’  Korangy v. FDA, 498
F.3d 272, 277 (4th Cir.2007).  ‘‘Civil fines
serving remedial purposes do not fall with-
in the reach of the Eighth Amendment.’’
Id. But where ‘‘a civil sanction ‘can only be
explained as serving in part to punish,’
then the fine is subject to the Eighth
Amendment.’’  Id. (quoting Austin v.
United States, 509 U.S. 602, 610, 113 S.Ct.
2801, 125 L.Ed.2d 488 (1993)).  In such a
case, the fine ‘‘will be found constitutional-
ly excessive only if it is ‘grossly dispropor-
tional to the gravity of [the] offense.’ ’’ Id.
(alteration in original) (quoting United
States v. Bajakajian, 524 U.S. 321, 334,
118 S.Ct. 2028, 141 L.Ed.2d 314 (1998)).
We have said, however, that instances in
which the penalty prescribed under the
FCA is unconstitutionally excessive will be
‘‘infrequent.’’  United States ex rel. Bunk

v. Gosselin World Wide Moving, N.V., 741
F.3d 390, 408 (4th Cir.2013).

[35–37] By contrast, the Due Process
Clause ‘‘imposes substantive limits beyond
which penalties may not go.’’  TXO Prod.
Corp. v. Alliance Res. Corp., 509 U.S. 443,
453–54, 113 S.Ct. 2711, 125 L.Ed.2d 366
(1993) (internal quotation marks omitted)
(Fourteenth Amendment case);  Morgan v.
Woessner, 997 F.2d 1244, 1255 (9th Cir.
1993) (finding that the Supreme Court’s
analysis under the Due Process Clause of
the Fourteenth Amendment applies equal-
ly under the Fifth Amendment), cited with
approval in EEOC v. Fed. Express Corp.,
513 F.3d 360, 376 (4th Cir.2008).  Like the
Eighth Amendment, the Due Process
Clause does not apply to compensatory
damage awards.  This is because compen-
satory damages ‘‘redress the concrete loss
the plaintiff has suffered by reason of the
defendant’s wrongful conduct,’’ and the as-
sessment of the plaintiff’s injury is ‘‘essen-
tially a factual determination.’’  Cooper In-
dus., 532 U.S. at 432, 121 S.Ct. 1678.  On
the other hand, punitive damages are ‘‘es-
sentially ‘private fines’ intended to punish
the defendant and to deter future wrong-
doing.’’  Id. Consequently, there must be
‘‘procedural and substantive constitutional
limitations on these awards.’’  See State
Farm Mut. Auto. Ins. Co. v. Campbell, 538
U.S. 408, 416, 123 S.Ct. 1513, 155 L.Ed.2d
585 (2003).  Thus, the Due Process Clause
imposes limits on ‘‘grossly excessive’’ mon-
etary penalties that go beyond what is
necessary to vindicate the government’s
‘‘legitimate interests in punishment and
deterrence.’’  BMW of N. Am., Inc. v.
Gore, 517 U.S. 559, 562, 116 S.Ct. 1589, 134
L.Ed.2d 809 (1996).

[38] The ‘‘FCA imposes damages that
are essentially punitive in nature.’’ Vt.

18. For the same reason, we also reject Tuo-
mey’s contention that the district court erred
in failing to instruct the jury that the govern-

ment had to prove that the services received
were worth less than what the government
paid.
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Agency of Natural Res. v. United States
ex rel. Stevens, 529 U.S. 765, 784, 120 S.Ct.
1858, 146 L.Ed.2d 836 (2000).  But the
Supreme Court has also noted that the
treble damages provision of the statute has
a compensatory aspect, in that they ac-
count for the fact that some amount of
money beyond actual damages is ‘‘neces-
sary to compensate the Government com-
pletely for the costs, delays, and inconven-
iences occasioned by fraudulent claims.’’
Cook Cnty., Ill. v. United States ex rel.
Chandler, 538 U.S. 119, 130, 123 S.Ct.
1239, 155 L.Ed.2d 247 (2003).  Additional-
ly, the provision allows the government to
recover some measure of the amount it
must pay to compensate relators in qui
tam actions.  Id.;  see also 31 U.S.C.
§ 3730(d) (‘‘If the Government proceeds
with an action brought by [a relator, the
relator] shall TTT receive at least 15 per-
cent but not more than 25 percent of the
proceeds of the action or settlement of the
claimTTTT’’).  On the other hand, the civil
penalty is completely punitive.  United
States v. Mackby (Mackby I), 261 F.3d
821, 830 (9th Cir.2001).

[39] The Supreme Court has instruct-
ed courts to consider three guideposts
when reviewing punitive damages awards
under the Due Process Clause:  ‘‘(1) the
degree of reprehensibility of the defen-
dant’s misconduct;  (2) the disparity be-
tween the actual or potential harm suf-
fered by the plaintiff and the punitive
damages award;  and (3) the difference be-
tween the punitive damages awarded by
the jury and the civil penalties authorized
or imposed in comparable cases.’’ 19  State
Farm, 538 U.S. at 418, 123 S.Ct. 1513.
There is no reason to believe that the
Court’s ‘‘approach to punitive damages un-

der the Fifth Amendment would differ
dramatically from analysis under the Ex-
cessive Fines Clause.’’  Rogan, 517 F.3d at
454.

[40] The degree of reprehensibility of
the defendant’s conduct is ‘‘[p]erhaps the
most important indicium of the reasonable-
ness of a punitive damages award.’’  Gore,
517 U.S. at 575, 116 S.Ct. 1589.  Of course,
in this case the damages and penalties
assessed against Tuomey are congression-
ally prescribed.  31 U.S.C. § 3729(a)(1).
As we have previously stated, the Stark
Law expresses Congress’s judgment of the
reprehensibility of the conduct at issue by
deeming services provided in violation of
the law worthless.  And ‘‘[t]he fact TTT

that Congress provided for treble damages
and an automatic civil monetary penalty
per false claim shows that Congress be-
lieved that making a false claim to the
government is a serious offense.’’  Mackby
II, 339 F.3d at 1018;  cf. Rogan, 517 F.3d
at 454 (‘‘[O]ne would think that a fine
expressly authorized by statute could be
higher than a penalty selected ad hoc by a
jury.’’).

In addition, the Supreme Court has di-
rected courts to evaluate the degree of
reprehensibility of the defendant’s conduct
by considering whether:

the harm caused was physical as op-
posed to economic;  the tortious conduct
evinced an indifference or a reckless
disregard of the health or safety of oth-
ers;  the target of the conduct had finan-
cial vulnerability;  the conduct involved
repeated actions or was an isolated inci-
dent;  and the harm was the result of
intentional malice, trickery, or deceit, or
mere accident.

State Farm, 538 U.S. at 419, 123 S.Ct.
1513.  While Tuomey’s conduct in this case

19. Because the FCA’s civil penalty and treble
damages provisions are Congressional man-
dates, we believe this final factor is not in-
structive here.  Indeed, to the extent that the

district court exercised any discretion at all, it
did so by imposing the statutory minimum
civil penalty for each fraudulent claim.
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does not implicate the first three factors,
we think the last two are relevant here.
See Saunders v. Branch Banking & Trust
Co. of Va., 526 F.3d 142, 153 (4th Cir.2008)
(finding that even the presence of a single
State Farm factor ‘‘can provide justifica-
tion for a substantial award of punitive
damages’’).

[41] Clearly, Tuomey’s conduct ‘‘in-
volved repeated actions,’’ State Farm, 538
U.S. at 419, 123 S.Ct. 1513, as it submitted
21,730 false claims.  Thus, while the penal-
ty is certainly severe, it is meant to reflect
the sheer breadth of the fraud Tuomey
perpetrated upon the federal government.
Bunk, 741 F.3d at 407–08 (explaining that
the court was comfortable assessing high
civil penalties in FCA actions involving a
large number of claims).  As we have said,
‘‘[w]hen an enormous public undertaking
spawns a fraud of comparable breadth
[high penalties] help[ ] to ensure what we
reiterate is the primary purpose of the
FCA:  making the government completely
whole.’’  Id. Substantial penalties also
serve as a powerful mechanism to dissuade
such a massive course of fraudulent con-
duct.  See id. at 408.  And the government
has ‘‘a strong interest in preventing fraud’’
because ‘‘[f]raudulent claims make the ad-
ministration of Medicare more difficult,
and widespread fraud would undermine
public confidence in the system.’’  Mackby
II, 339 F.3d at 1019.

Nor were Tuomey’s actions in this case
the result of a ‘‘mere accident.’’  State
Farm, 538 U.S. at 419, 123 S.Ct. 1513.
Rather, the jury determined that Tuomey
submitted false claims for Medicare reim-
bursement ‘‘knowingly,’’ that is, with actu-
al knowledge, in deliberate ignorance, or
with reckless disregard that the claims
violated the Stark Law. Under the circum-
stances, we agree with the government

that ‘‘strong medicine is required to cure
the defendant’s disrespect for the law.’’
Gore, 517 U.S. at 577, 116 S.Ct. 1589.

Next, we consider the disparity between
actual harm and the punitive damages
award.  Specifically, we compare the actu-
al damages assessed against Tuomey to
the civil penalty and the portion of treble
damages that can be considered punitive.
Here, we can properly regard the entire
civil penalty, $119,515,000, as punitive.  On
the other hand, the actual damages of
$39,313,065 are entirely compensatory.  As
discussed above, the additional sum of
$78,626,130 resulting from the trebling of
actual damages is a hybrid of compensato-
ry and punitive damages.

Although the Supreme Court has not
told us where to draw the line, see Chan-
dler, 538 U.S. at 131, 123 S.Ct. 1239, we
may safely assume that the portion of the
trebled award allocated to the relator is
compensatory.  See id.  Assuming further
that Drakeford receives the minimum
amount allotted by the statute—that is
fifteen percent of the total recovery—the
relator would be entitled to $11,793,920 of
the trebled award, leaving $66,832,210 to
be allocated to punitive damages.  By this
calculation, the portion of damages that is
compensatory is $51,106,985 and the
$186,347,210 balance is punitive.

While the Court has been reluctant to
fix a bright-line ratio that punitive dam-
ages cannot exceed for purposes of the
Due Process Clause, it has suggested that
‘‘an award of more than four times the
amount of compensatory damages might
be close to the line of constitutional impro-
priety.’’  State Farm, 538 U.S. at 425, 123
S.Ct. 1513.  Here, the ratio of punitive
damages to compensatory damages is ap-
proximately 3.6–to–1, which falls just un-
der the ratio the Court deems constitution-
ally suspect.20  We therefore conclude that

20. The government contends that the ratio
between the penalty awarded and the actual

damages (after accounting for the relator’s
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the damages award is constitutional under
the Fifth and Eighth Amendments.

V.

Finally, we do not discount the concerns
raised by our concurring colleague regard-
ing the result in this case.  But having no
found no cause to upset the jury’s verdict
in this case and no constitutional error, it
is for Congress to consider whether
changes to the Stark Law’s reach are in
order.

AFFIRMED

WYNN, Circuit Judge, concurring:

Because Tuomey opened the door to the
admission of Kevin McAnaney’s testimony
by asserting an advice of counsel defense,
and because I cannot say, based on the
record before me, that no rational jury
could have determined that Tuomey violat-
ed both the Stark Law and the False
Claims Act, I concur in the outcome today.

But I write separately to emphasize the
troubling picture this case paints:  An im-
penetrably complex set of laws and regu-
lations that will result in a likely death
sentence for a community hospital in an
already medically underserved area.

I.

Regarding the issue of whether the dis-
trict court correctly granted a new trial,
we review such a decision for abuse of
discretion.  Cline v. Wal–Mart Stores,
Inc., 144 F.3d 294, 301 (4th Cir.1998).
Similarly, we ‘‘review a trial court’s rulings
on the admissibility of evidence for abuse
of discretion,’’ and we will overturn such a
ruling only if it is ‘‘arbitrary and irration-
al.’’  United States v. Cole, 631 F.3d 146,
153 (4th Cir.2011) (quotation marks and
citation omitted).

A.

Judge Perry, who presided over the first
trial, excluded McAnaney’s testimony pur-
suant to Evidence Rule 408, which can be
used to exclude evidence of settlement ne-
gotiations.  Under Rule 408, ‘‘conduct or a
statement made during compromise nego-
tiations about [a disputed] claim’’ is gener-
ally inadmissible when used to ‘‘prove or
disprove the validity or amount of a disput-
ed claim.’’  Fed.R.Evid. 408(a).

It is unclear to me that the district court
abused its discretion in determining that
McAnaney’s testimony could be excluded
under Rule 408.  In his deposition testimo-
ny, McAnaney described himself as ‘‘a tie
breaker’’ who was jointly hired by Drake-
ford and Tuomey when they could not
agree about whether the contracts violated
the Stark Law—arguably a disputed claim.
J.A. 139–41.  Tuomey’s and Drakeford’s
dispute about the legality of the contracts
reached impasse and ended in Drakeford
acting as a relator of this qui tam action
only three months later.  Had Drakeford
and Tuomey been able to reach an agree-
ment, Drakeford presumably would not
have filed this suit, in which the govern-
ment, having intervened, now stands in
Drakeford’s shoes.

Rule 408’s exclusionary provision applies
where a ‘‘dispute or a difference of opinion
exists,’’ not just ‘‘when discussions crystal-
lize to the point of threatened litigation.’’
Affiliated Mfrs., Inc. v. Aluminum Co. of
Am., 56 F.3d 521, 527 (3d Cir.1995).
When viewed thusly, it is hard to say that
Judge Perry acted either arbitrarily or
irrationally in deeming McAnaney’s testi-
mony excludable.

Crucially, however, evidence subject to
exclusion under Rule 408 is so excludable
‘‘only if the evidence is offered to prove

recovery) may be as low as 2–to–1 or even 1–
to–1.  This calculation, however, ignores the

treble damages award, a portion of which we
consider to be punitive.


